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comes into force on 1 February 2010. Guarantee payments 

remain unchanged at £21.50 per day. The unfair dismissal 

compensatory award is reduced from £66,200 to £65,300 

and the section 174 TULR(C)A 1992 award for refusing to 

admit or re-admit an excluded or expelled union member 

goes down from £7,300 to £7,200. 

 

The Blacklisting of Trade Unionists 

The Department for Business Innovation and Skills (BIS) has 

published the Government‟s response to the public consulta-

tion on “The blacklisting of trade unionists: revised draft regu-

lations.” This document was published in December 2009 

and hard copies can be obtained from the BIS telephone  

Court of Appeal: Employment Tribunal Costs 

We all know that although a claimant can usually be unconcerned 

about the respondent‟s costs in the ET and EAT the position is 

radically reversed in the Court of Appeal. Well that is what every-

one thought until now. In an extremely short judgment, The Gov-

erning Body of St Albans Girls‟ School and Hertfordshire County 

Council v. Mr Anthony Neary [2009] EWCA Civ 1214, the CA said 

that Mr Neary lost in the ET and won in the EAT. The Council ap-

pealed to the CA and won. The CA described Mr Neary as impe-

cunious, criticised the instruction of two Counsel by the Council 

and said that if they had decided to award costs then it would 

have been for £5,000 inclusive of VAT. 

 

Court of Appeal: Territorial Jurisdiction 

In Duncombe v. Secretary of State for Children, Schools and 

Families [2009] EWCA Civ Civ 1355 the CA has said that the terri-

torial limit on the right to claim unfair dismissal, i.e. Lawson v. 

Serco Ltd [2006] IRLR 289, HL, should be modified, if appropriate, 

to ensure a European Union law right. Mr Duncombe had worked 

wholly in Germany for the then Department for Education and 

Skills (DfES) under a succession of fixed-term contracts. He  

claimed unfair and wrongful dismissal and the CA decided that he 

could bring both claims in the ET. The contract stated that it was covered by English law which 

meant that the ET could deal with his wrongful dismissal claim. As to unfair dismissal Regulation 8 

of the Fixed-term (Prevention of Less Favourable Treatment) Regulations 2002 is an EU derived 

right to a permanent contract which would be denied if the claimant had no remedy for unfair dis-

missal. 

 

Court of Appeal: Religious Discrimination 

In Ladele v. London Borough of Islington [2009] EWCA Civ 1357 the CA has upheld the decision of 

the EAT that the Appellant, a Registrar, was not subjected to religious discrimination when she was 

threatened with disciplinary action because she refused to carry out civil partnerships. 

 

Court of Appeal: Just and Equitable Time Limits 

The CA have stated in the Chief Constable of Lincolnshire Police v. Caston [2009] EWCA Civ 1298 

that the application of the just and equitable jurisdiction of the ETs is a matter of judicial discretion. 

The use of the word „liberal‟ to describe this discretion is at best a distraction and at worst it is mis-

leading. 

 

High Court: Trade Union Injunctions  

On 17 December 2009 the High Court decided in British Airways plc v. Unite the Union that an in-

dustrial action ballot was unlawful as the Union had balloted members who had volunteered for 

redundancy and therefore they would not be taking part in the planned strike. Under section 227 of 

the TULR(C)A 1992 a union should only ballot members who the union reasonably believes will be 

induced to take part in the strike or other industrial action. BA obtained an injunction restraining 

strike action.  

 

Employment Appeal Tribunal: Compromise Agreements 

The EAT in Industrious Ltd v. Horizon Recruitment Ltd UKEAT/0478/09 has decided that section 

203(2) ERA 1996 means that „agreement‟ means a valid compromise agreement and that an ET 

can decide if a compromise agreement is valid. In this case the claimant claimed that she had en-

tered into a compromise agreement having been induced or relied on a material representation. As 

this agreement could potentially be avoided at common law the ET could decide whether the 

agreement was valid or invalid. Henessey v. Craigmyle & Company Ltd [1985] ICR 879, CA, was 

applied. 

 

Employment Appeal Tribunal: Religious Discrimination 

The EAT applied Ladele in McFarlane v. Relate Avon Ltd UKEAT/0106/09/DA. Mr McFarlane, a 

Christian, refused to work with same sex couples and was dismissed as he was in breach of Re-

late‟s equal opportunities policy. The ET dismissed his claims of direct and indirect religious dis-

crimination and the EAT went on to dismiss his appeal. 

 

Employment Appeal Tribunal: Age Discrimination 

 

The EAT has stated in Pulham v. London Borough of Barking and Dagenham UKEAT/0516/08/RN 

that age discrimination pay protection arrangements are potentially justifiable in contrast to equal 

pay and sex discrimination pay protection arrangements which are not. The Council could argue 

that it was justifiable to continue past discrimination by putting in place transitional pay protection 

arrangements. 

 

Employment Appeal Tribunal cases can be accessed on:- 

www.employmentappeals.gov.uk/ 

 

Court of Appeal, House of Lords and Supreme Court cases can be accessed on:- 

www.bailii.org/uk/cases/ 

7 NEW SQUARE 

EMPLOYMENT LAW 

GROUP 

 

John Fitzgerald 

Prof. William M Rees 

Nabila Mallick 

Gary Morton 

Sami Rahman 

Melvyn Harris 

Shobana Iyer 

Sarah Stanzel 

Madeliene Long 

Laura Robinson 

Thomas Oxton 

 

7 New Square Barristers provide professional advice, advocacy and legal training. We offer an excellent service 

with a clear focus on achieving results, delivering value to our clients. 

In addition to the Employment Law Group, we have specialist practice groups in the areas of Intellectual     

Property &  Information Technology, Commercial, Corporate & Chancery, Public Law and Sports Law.       

Barristers practising from 7 New Square are willing to travel to all parts of the UK to assist their clients and pro-

vide an exceptional service. 

Please contact Ms Furhana Mallick, our Chambers‟ Director, for any further information or visit our website: 

www.7nsq.com.  

Chambers of John Fitzgerald • 7 New Square, Lincoln‟s Inn, London. WC2A 3QS • DX: 106 Chancery Lane  • 

Tel: +44 (0)207 4301660 

Fax: +44 (0)207 4301531 Email: clerks@7nsq.com 

 

Contents 

Part I   

Legislation  

 

Part 2 

Case Reports 

Legislation  

order line (0845 015 0010) quoting the title and URN 09/1536. 

 

European Union Equal Treatment Law 

As the Equality Bill goes through Parliament the Government has been hit by two “reasoned opinions” 

from the European Commission which claim that the UK has failed to implement European Union law 

correctly. 

Firstly, in implementing the Equal Treatment Framework Directive No.2000/78 (disability, religion or 

belief, sexual orientation and age) the UK Government has failed to put in place (i) a clear ban on 

instructions to discriminate and there are no clear appeals procedures for disabled people, and (ii) the 

exceptions for religious employers when dealing with sexual orientation are too wide. 

Secondly, in implementing the Equal Treatment Directive No.2002/73 (direct and indirect sex dis-

crimination) the (i) definition of indirect discrimination is too narrow because it does not cover poten-

tial discrimination, (ii) the exceptions for some jobs are too wide, (iii) the exceptions for political „office 

holders‟ need to be more closely defined, and (iv) the right of organisations to support claimants 

needs to be clearly set out.  

 

Supreme Court: Race Discrimination 

The new Supreme Court has published its judgment in R v. The Governing Body of JFS and the Ad-

missions Appeal Panel of JFS [2009] UKSC 15. The Court also issued a press summary of the judg-

ment dated 16 December 2009. The JFS (formerly the Jewish Free School) gives priority when ad-

mitting pupils to the children of orthodox jews. The child of a jewish non-orthodox mother was re-

jected because of this policy. The non-orthodox mother claimed that this was (i) direct race discrimi-

nation on the grounds of the child‟s ethnic origins, and (ii) that the policy was indirectly discriminatory. 

The High Court rejected both claims but the Court of Appeal unanimously reversed the decision of 

the High Court holding that the JFS had directly discriminated against the child on the ground of his 

ethnic origin. The Supreme Court dismissed the appeal of the JFS as five Justices found that there 

was direct discrimination, two found that there was indirect discrimination and two would have al-

lowed the JFS‟s appeal. This is a fascinating judgment which inevitably has implications for other 

faiths. 

Gary Morton 
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CASE REPORTS 

Employment Tribunal Compensation Limits 

The Employment Rights (Revision of Limits) Order 2009  (SI 2009 No. 3274)  
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